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Abstract

Purpose — As this article reports, in recent years most legislative activities focused on start-ups, with as many
as 12 European Union (EU) Member States having introduced tax incentives for employee share ownership
(ESO) in this type of small and middle-sized enterprise (SME). But incentivising ESO in SMEs should be
extended to all SMEs, the engine of the European economy, including those from the social economy, having
shown their crucial function for the resilience of our societies during the COVID-19 pandemic.
Design/methodology/approach — Against the background of this recent and very dynamic development
this article, it provides an overview of the start-up business segment in comparison to other types of
companies, particularly focusing on differences with the SME sector; examines the legal regulations that
hinder a broader adoption of ESO in European start-ups; presents best-practice examples to demonstrate the
favourable conditions already established in some EU Member States and discussed whether these reforms
and best practice examples could be extended and — as is already the case in some countries — applied to the
whole SME population including social economy enterprises.

Findings — Since the European Commission launched the 2011 Social Business Initiative (SBI) followed by the
2016 Start-up and Scale-up initiative, many actions to support social enterprises in view of their potential to
address societal challenges and contribute to sustainable economic growth have followed. Most recently, the
2021 Social Economy Action Plan of the European Commission gave important impulses. The potential of
employee buyouts offering a continuation perspective to SMEs owners looking for successors was highlighted
in the 2022 EC report “Transition Pathway for Proximity and Social Economy,” calling for the implementation
of Employee Stock Ownership Plans (ESOPs).

Originality/value — The situation of employee share ownership in start-ups has some parallels with that in
traditional SMEs, but in many respects, they differ fundamentally. Although, on the other hand, social
enterprises may also have to compete with large firms for qualified staff and face challenges when growing or
scaling their activities, the reason why ESO in this enterprise segment is not widespread in the EU is altogether
different. In the absence of a prescribed legal form of incorporation, social enterprises operate in various forms
(be it for profit or non-profit), e.g. cooperatives, closely held limited liability companies, mutuals, associations,
voluntary organisations or foundations. Therefore, this article looks into the extension of the incentives for
ESO to social enterprises inasmuch as they are organised in legal forms allowing for share ownership, above
all in the form of limited liability companies.
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1. ESO in different types of SMEs: differences and similarities

The situation of employee share ownership (ESO) in start-ups has some parallels with that in
traditional small and middle-sized enterprises (SMEs), but in many respects, they differ
fundamentally. This concerns the motives, conditions, share ownership plans used, and
consequently, the political demands regarding ESO. Start-ups are young companies with an
innovative business idea and high potential for rapid growth. Unlike SMEs, start-up owners
(i.e. founders and potentially risk investors) typically do not have a long-term perspective.
Venture capitalists finance the swift implementation and market penetration (scaling) of the
business idea. In the event of success, a so-called exit follows after several years, which
involves selling the start-up or taking it public through an initial public offering (IPO)
(DeTienne et al., 2012; Pisoni and Onetti, 2018). Therefore, investing in start-ups is a risky
“bet” on the future success of the company.

In the competition for highly qualified specialists, start-ups are at a significant disadvantage
compared to larger established companies, particularly during their early development phase due
to limited financial resources (Hadlock and Pierce, 2010; Hahn, 2023; Henrekson and Sanandaji,
2018a). As compensation for relatively low base salaries, start-ups offer their key personnel,
among other things, an opportunity to participate in the company’s ownership. Furthermore,
ESO in start-ups can lead to aligning the interests of employees and founders with regards to
rapid growth and value appreciation of the company. Moreover, in the United States of America,
numerous former employees of start-ups have become founders or investors themselves after
leaving, thanks to the proceeds from the sale of their share upon exit, which has had a positive
impact on the entire start-up ecosystem in Silicon Valley. The reasons why ESO in start-ups is not
widespread in the EU, despite these potentially positive effects, are diverse. They range from the
risk behaviour of employees and the attitudes of founders to the lack of successful role models.
However, according to start-up interest groups and Henrekson and Sanandaji (2018b), the main
reason is the tax and regulatory framework, which, in their view, constitutes a significant obstacle
in many European Union (EU) Member States (Open letter, 2019).

Although, on the other hand, social enterprises may also have to compete with large firms for
qualified staff and face challenges when growing or scaling their activities, the reason why ESO
in this enterprise segment is not widespread in the EU is altogether different (Lowitzsch and
Hashi, 2012). In the absence of a prescribed legal form of incorporation, social enterprises operate
in various forms (be it for profit or non-profit), e.g. cooperatives, closely held limited liability
companies, mutuals, associations, voluntary organisations or foundations. The European
Commission employs the term to cover businesses (1) for whom the social or societal objective of
the common good is the reason for their activity, (2) whose profits are mainly reinvested to
achieve this social objective and (3) where the method of organisation or the ownership system
reflects the enterprise’s mission, using democratic or participatory principles or focusing on
social justice [1]. Some of the mentioned legal forms do not allow for financial participation in the
form of ESO, as their ownership structure is not organised by capital shares. Nevertheless, the
mentioned benefits of ESO for start-ups, e.g. the support for growth or the retention of key staff,
are also valid for social enterprises. Therefore, this article also looks into the extension of the
incentives for ESO to social enterprises inasmuch as they are organised in legal forms allowing
for share ownership, above all in the form of limited liability companies.

Following intensive lobbying in 2019, 12 EU countries have introduced new regulations
that facilitate ESO in start-ups. Against the background of this recent and very dynamic
development, this article:

(1) Provides an overview of the start-up business segment in comparison to other types
of companies, particularly focusing on differences with the SME sector.

(2) Examines the legal regulations that hinder a broader adoption of ESO in European
start-ups.



(3) Presents best-practice examples to demonstrate the favourable conditions already
established in some EU Member States.

(4) Discussed whether these reforms and best practice examples could be extended and —
as is already the case in some countries — applied to the whole SME population
including social economy enterprises.

2. Employee financial participation in start-ups — a special case

Start-ups are in fierce competition to attract the best talents. Especially in the early years,
many rely on highly skilled developers and information technology (IT) specialists (Wagner
et al., 2024, p. 17). Start-ups can particularly appeal to young professionals with a modern
corporate culture. Employees in start-ups usually work in small and highly motivated teams,
working together to build something. In addition, start-ups offer their employees a high
degree of flexibility and freedom, a relatively steep learning curve, quick assumption of
responsibilities and an open corporate culture with flat hierarchies (Rajan and
Zingales, 2001).

However, start-ups worldwide face significant challenges in finding suitable personnel.
The reason for this is often high personnel costs. Especially in the growth phase, most start-
ups lack the funds to pay the high salaries for I'T experts customary in larger companies and
international research institutions (Wagner et al, 2024). Therefore, many start-ups,
especially in the USA, rely on ESO models to allow their employees to participate in the
company, usually in the form of stock options (Hand, 2008). Employees forego high base
salaries and, in return, receive the option to acquire shares in the company. In the event of a
successful exit, such as a sale or an IPO, employees receive shares or their share of the
proceeds. In particular, the latter option, which seems to be prevalent, has triggered criticism
that ESO in start-ups will be inherently not sustainable, as one of the main aims of the exit
strategy is to sell the shares. For start-ups themselves, such stock options offer several
advantages. They conserve the usually limited financial resources of the start-up while
simultaneously providing incentives for in-demand top talents to join the company, despite
initially lower salary prospects (Hahn, 2023). Furthermore, employee participation increases
the motivation of employees and their identification with the company. As in other types of
companies, positive effects include higher productivity, improved work quality, lower
turnover rates and reduced absenteeism (European Commission, 2003). Ultimately, stock
options align the interests of employees with those of the founders, as well as among
employees themselves. The common goal, however, is primarily the growth and value
appreciation of the start-up with a focus on the exit.

The participation of their own employees has not only helped individual start-ups attract
the best talents but has also contributed to the creation of an entire ecosystem for founders in
Silicon Valley. Numerous former start-up employees became founders or so-called angel
investors themselves after their multi-million-dollar exits, providing start-ups with initial
capital. The most famous example is the “PayPal Mafia”, a group of former employees and
founders led by ex-CEO Peter Thiel who went their separate ways after the company was
sold to eBay. Elon Musk founded Tesla, Reid Hoffman founded LinkedIn and Jawed Karim
co-founded YouTube, among others. Many other members of this group also started
successful start-ups or became influential venture capital investors. In the United States of
America, both policymakers and start-ups recognised the great potential of ESO decades
ago. Thanks to tax incentives for share-based models, a start-up-friendly environment was
created, where employees accept salaries significantly below market rates in their respective
industries. As a result, the average share of ESO in USA start-ups at the end of their
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establishment on the market “Series D round” is around 25%, significantly higher than the
European comparative value of 10% (Indexventures, 2017).

In this context, numerous start-up founders and investors across Europe signed an open
letter in January 2019, demanding better conditions for ESO in start-ups from policymakers.
According to the signatories, urgent action is needed to enable European start-ups to
compete for the best professionals in the global market [2].

3. The regulation of employee share ownership in start-ups in the EU

3.1 Forms of ESO and motives for their introduction

ESO in start-ups is significantly less common in the EU than in the USA. The reasons for this
are diverse, as mentioned before, including a generally lower risk appetite among employees
(Hofstede, n.d.), the reluctance of founders and investors to grant shares to their employees
and the simple lack of successful examples that demonstrate the success of employee
participation in their own start-ups, such as Google, PayPal or Lyft. However, the main
reason in many EU Member States is a regulatory framework that does not promote and
sometimes even hinders the introduction of ESO models in start-ups. Often, this is also
related to unfavourable legal conditions for ESO in general (see the more detailed overview of
the EU-27 in paper 1 and the ranking in paper 2 of this Special Issue). For start-ups, this
represents a significant hurdle due to their small size and limited financial resources.
Additionally, the legal form during the founding phase, usually a privately held limited
liability company, impairs the introduction of stock options and other forms of capital
participation due to transaction costs, especially those of notarisation and restrictions on
transferability (Lowitzsch, 2020). Against this backdrop, significant bureaucratic effort and
high costs in setting up an ESO plan, as well as unfavourable taxation of stock options, are
the most mentioned hindrances.

Therefore, many start-ups in Europe offer their employees so-called virtual options to
avoid the bureaucratic effort and costs associated with introducing real stock options.
Virtual options or shares represent a contractual agreement between the employer and
employee, in which the employee is promised a certain financial share of the proceeds in the
event of the start-up’s sale or IPO. The value of the proceeds is linked to the market value of
the company’s actual shares, hence the reference to stock options in the name (Hahn, 2023).
Virtual options are flexible and easy to manage, and taxation only occurs upon pay-out.
However, the employee does not actually receive shares in the company — they do not become
a co-owner but only benefit from the start-up’s value appreciation. Additionally, virtual
option models are less legally binding than “real” ESO models and often less transparent for
individual employees. Therefore, such participation programs are systematically classified
as profit sharing, which also affects their taxation, as illustrated in the following sub-section.

3.2 Taxation

Unfavourable taxation of ESO in start-ups, especially regarding stock options, complicates
taxation principles that vary across Member State (MS) and are listed as obstacles. Since the
practice of ESO in start-ups varies and includes employee shares and/or stocks, stock options
and profit sharing, the following provides a brief overview of taxation principles to facilitate
the evaluation of regulations in each MS.

(1) Employee shares

The taxable benefit resulting from the transfer of discounted shares is generally considered
employment income, subject to general income tax and social security contributions for
employees. The employer company can generally deduct the discount as personnel costs



from the corporate income tax base. However, national valuation rules differ significantly,
particularly regarding shares of non-listed companies. The taxation of dividends depends on
the corporate tax system in each country. Since none of the MS provide tax relief for the
employer firm related to distributed dividends, corporate tax is generally levied on the entire
profit, including the portion to be distributed.

The taxation of proceeds from the sale of shares depends on whether the shares were sold
during or after the blocking period. If the shares are sold during the lock-up period, there are
no fundamental differences in the tax treatment among MS: either income tax and social
security contributions are levied or a special (high) tax with punitive character. If the shares
are sold after the lock-up period, the type of taxation of proceeds from the sale of shares is
crucial (see Figure 1, Lowitzsch et al., 2008); various concepts are presented in the country
profiles in the PEPPER V Report (Lowitzsch and Hashi, 2024) (see also the overview of the
EU-27 and UK in the introductory paper of this Special Issue). Where there is no general tax
exemption and no exemption for small stakes, other tax reliefs generally apply.

(2) Stock options

Taxation of employee stock options is complex due to significant differences in the taxation
timing and valuation methods that depend on the timing (see Figure 2, Lowitzsch et al., 2008).

In most MS, the taxation timing occurs at exercise; however, taxation at transfer by the
employer company, or optionally at transfer or exercise, as well as taxation upon the sale of
shares by employees, are practiced in different MS. Taxation at transfer by the employer
company is associated with significant risks, so special tax incentives such as reduced tax
rates or reduced tax base and exemption from social security contributions are granted as
compensation. Although there are strong arguments for considering employees’ income from
stock options as capital income, most MS classify this income as employment income and
subject it to corresponding income tax and sometimes social security contributions. The
employer company can generally deduct the establishment and administration costs of the
stock option plan for employees and the cost of options if the shares were purchased by the
company before exercise (with a few exceptions, e.g. Belgium). In some countries (e.g. Ireland,
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options
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Figure 3.
Taxation of profit
sharing

Luxembourg and Portugal), employees and employers are exempt from social security
contributions related to stock options.

(3) Profit sharing

Regarding profit sharing, there are no significant differences among MS (see Figure 3,
Lowitzsch et al, 2008). The profit distributed to employees is generally deductible as
personnel costs for the employer company (except in Estonia, where distributed profits are
taxed). Employees are subject to income tax and social security contributions.

The taxation of stock-based profit sharing is regulated similarly to the taxation of ESO
plans. Only when profit sharing plans are combined with savings plans or when the profit
sharing is initially invested in the company or on the capital markets with holding periods,
tax incentives, reduced social security contributions or exemptions are typically granted.

3.3 Querview of specific regulations in the EU Member States

In light of the obstacles described above regarding the implementation of employee
participation programs in start-ups, and particularly in response to the criticism from
interest groups (see the cited open letter from 2019, Fn. 55) that view the regulations for
employee participation in this segment of companies in Europe as “inconsistent and simply
outdated”, taking stock of the situation is appropriate. In fact, the situation is not equally
problematic in all EU Member States. On the contrary, according to a ranking by venture
capital investor Index Ventures among a total of 22 Organisation for Economic Co-operation
and Development (OECD) countries, Estonia ranks first globally in terms of the framework
for employee participation in start-ups, surpassing Israel, Canada and the United States of
America. Portugal and France also offer relatively favourable conditions for start-ups
accordingly.

In 12 MS, lawmakers have established legal frameworks in recent years to specifically
promote employee participation in start-ups. While in a majority of countries these rules are
restricted to this specific segment of SMESs, some countries formulated them broader from the
beginning to benefit all SMEs and some extended them later to SMEs. The following
summary briefly illustrates the contents of these regulations — for details, see the respective
country profiles in Part 2 of the PEPPER V Report (Lowitzsch and Hashi, 2024).

Denmark — Regulations for start-ups were introduced in 2018 and further extended in
2020 and in 2021 (§ 7 P, subs. 7 and subs. 2, no. 2, 4th point Danish Tax Assessment Law).
Unlike conventional employee stock plans that require being offered under a broad-based
plan of at least 80% and imposing a cap of 20% on the beneficiaries’ salary, they stipulate
that stock option plans are eligible for tax benefits if the maximum value of options granted
to an individual employee does not exceed 50% of their annual salary (ceiling raised from
20% as of 1 January 2021.). To offer shares without being subject to said conditions, the
company must (1) have no more than 50 employees in the 2 most recent annual accounts
when the agreement was entered; (2) have a net turnover or balance sheet total no exceeding

Employer distributed

Profits
Company[— Employee
CIT, distributed PIT+SSC on
Profit deductible the Benefit

Source(s): Lowitzsch et al. (2008), CIT = Corporate Income Tax, PIT = Personal Income Tax,
SSC = Social Security Contributions



DKK 15 million in one of the last two annual accounts; (3) not have been active on the market
for five years or more before the year the agreement on employee shares is entered; (4) be an
active operating company other than in a business that predominantly consists of passive
capital placement; (5) not be listed on the stock exchange or otherwise admitted to trading on
a regulated market; (6) report if the total state aid from the agreement in the same calendar
year exceeds 500,000 EUR and (7) not grant this incentive to employees directly or indirectly
owning more than 25% of the share capital or control more than 50% of the votes in the
company.

Germany — In 2021, Germany reformed its ESO regulations, especially aiming at
strengthening the use of stock options in start-ups. The new regulations increased the tax-
free allowance for free or discounted share-allocation to employees from EUR 360 to EUR
1,440 per year (section 3 no. 39 Income Tax Law). In addition, the regulations introduce
deferred taxation on income from ESO (taxed, however, as employment income), but only in
SMEs, which were established no more than 12 years ago. Income from the shares is not
subject to taxation and wage tax deduction until the shares are sold, the employment
relationship is terminated or 12 years have passed since the transfer. The law on the
financing of future-proof investment passed by parliament at the end of 2023 significantly
increased the tax-free allowance to EUR 2,000 and extended deferred taxation rules to
companies with up to 999 employees, annual sales of EUR 100 million or total assets of EUR
86 million and that been founded no longer than 20 years ago. In addition, income from shares
shall not be taxed until 20 years after the transfer of the asset participation.

Estonia — Following pressure from the Service Industry Association, an umbrella
organisation of tech companies and start-ups, stock purchase programs were regulated in
2017 such that stock options were no longer accounted as taxable fringe benefit in case the
employee did not monetise them before three years (Income Tax Act §48(53)). Although the
introduced rules are specific for start-ups yet general, they are reportedly very popular in the
start-up scene.

Ireland — In 2017, Ireland introduced the Key Employees Engagement Programme
(KEEP), which provides tax-favoured stock option plans for SMEs (Finance Act, 2018) and
extended it in 2022 with a focus on start-ups (Finance Act, 2022). The program aims to attract
and retain skilled employees in companies. Profits generated from exercising an option
remain tax-free and, unlike other tax-favoured stock option plans, are exempt from social
security contributions. Capital gains tax is only applicable when the shares are sold. Only
employees working at least 20 h per week or 75% of their total working time including work
in other companies are eligible to participate in such a plan. The period between the issuance
and exercise of the option cannot exceed 10 years. The value of the options per employee
cannot exceed EUR 250,000 or 50% of their annual salary. It is foreseen to extend of the
scheme to 31st December 2025 (currently qualifying share options granted between 1 Jan
2018 and 31 Dec 2023); allow the use of existing rather than just new shares; the facilitation of
share buybacks and increase of limit for the total market value of issued but unexercised
qualifying share options for qualifying companies and qualifying holding companies to EUR
6,000,000.

Greece — A 2019 reform of the tax treatment of stock option plans (Law 4172/2013, as
amended by Law 4646/2019) stipulates that they are not taxed as income from employment
but as income from capital gains at a rate of 15% at the time of sale of the shares, provided
that there is a two-year blocking period after exercise. The added value is defined as the
difference between the closing price of the share market and the issue price of the shares of
listed companies or the difference between the acquisition price and the selling price of the
shares of unlisted companies. A special provision for non-listed start-up companies provides
asimilar tax treatment, with a capital gains tax of 5% and a retention period of three years. In
both cases, social security contributions incur.
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Spain — Company shares or shares from a group of companies given to employees for free
or at a discounted price are excluded from income tax assessment under the following
conditions of Art. 42.3 f) Personal Income Tax Law: (2) the market value of the benefit at the
time of acquisition does not exceed Euro 12,000 p.a. and (2) shares are offered within the
framework of a regular broad-based compensation plan. Law 28/2022 of 21 December 2022
on the promotion of the start-up ecosystem introduced specific incentives for start-ups by
raising the capital in the case of start-ups to EUR 50,000 relaxing above conditions to making
the offer as part of the company’s general remuneration policy but not necessarily being
broad-based.

France — The French Government introduced stock options promoted under the “Bons de
souscription des parts de createur d’entreprise” (BSPCE) scheme (2018 Finance Act). To
qualify, the company (1) must not be listed on the stock exchange, (2) is less than 15 years old,
(3) has a total capitalisation of less than EUR 150 million and (4) the share capital must be
held at least 25% by individuals, or by companies that are held directly at least 75% by
individuals. Only when the shares are sold, a flat tax of 30% (12.8% income tax and 17.2%
social security contributions) is levied on the profit. If an employee has been with the
company for less than three years at the time of sale, the tax portion alone increases to 30%
(resulting in a total of 47.2% tax). Since the beginning of 2020, the scheme also applies to
foreign-owned start-ups.

Italy— With D.L. 179/2012 (“Growth Decree 2.0” or “Start-up Act”), the country introduced
share ownership schemes for the innovative start-up sector, allowing remunerating
administrators and workers with shares or quota exempted from social security
contributions and granting deferred taxation at sale in 2012. Decree-Law 3/2015 (known
as “Investment Compact”), converted into Law 33/2015, extended most of the benefits
envisaged for innovative start-ups to a broader range of companies, the innovative SMEs. To
qualify as “innovative start-up”, these privately held limited liability companies (including
cooperatives) must (1) be newly incorporated or have been operational for less than 5 years;
(2) not be the result of a merger, split-up or spin-off; (3) have a maximum turnover of EUR 5
million; (4) not have been distributing dividends and (5) have the development, production
and distribution of products and services with technological innovation as their main
objective. To qualify as an “innovative SME,” a company must have (1) a maximum turnover
of EUR 50 million (no minimum turnover is required) and (2) a workforce of up to 250 people.
Moreover, both must possess at least one of the above three characteristics related to
innovation and research. Such firms can register in a section of the business register
dedicated to innovative start-ups and innovative SMEs to access administrative and fiscal
benefits, such as zero-cost incorporation, simplified insolvency procedures, tax incentives for
equity investments and a public guarantee scheme for bank credit.

The Netherlands — Since January 1, 2018, the Netherlands has also implemented a tax-
favoured stock option model for innovative start-ups (2017 Tax Plan). In total, 25% of the
profits from stock options, up to a maximum value of EUR 12,500, remain tax-free, while the
remaining 75% is subject to income tax. The requirements for tax benefits include a research
and development declaration from the start-up and exercising the options between one and
five years after issuance. Furthermore, the total value of options issued to employees in the
company must not exceed EUR 200,000. Since January 2023, the government has abolished
these specific preferential conditions for start-ups in the context of a tax reform, instead
granting employee stock options in all type of firms deferred taxation.

Sweden — Since January 1, 2018, Sweden has implemented deferred taxation for stock
option plans in start-ups (Law, 2017, p. 1212). The conditions include the start-up being
younger than ten years, employing fewer than 50 people and generating annual revenue of
less than EUR 7.6 million. At the time of transfer, the employer is exempt from social security
contributions. Taxation occurs in the form of a capital gains tax of 25% only when the shares



are sold. The total value of stock options per company cannot exceed EUR 7.2 million, and the
value per individual cannot exceed EUR 287,000.

Austria — In Austria, since 1 January 2024, a new law introduced the possibility of the
transfer of discounted employee shares at nominal value by way of a capital increase of up to
10% of the company’s equity (BGBI. I Nr. 200/2023). Eligible firms must have an average of
less than 100 employees and a turnover of no more than EUR 40 million in the preceding
business year at the time of granting the shares. The shares must be granted within 10 years
after the end of the year of foundation of the firm, the benefitting employee may not directly
or indirectly hold a share of 10% or more and the shares may not be transferred without the
consent of the employer. Granting deferred taxation to the employees, 75% of the benefit
measured according to the proceeds of the sale or the fair market value is subject to a fixed
tax rate of 27.5% (also exempt from ancillary wage costs, municipal tax and employer’s
contribution), with the remaining 25% to be taxed at the individual progressive income tax
rate. Prerequisite for the preferential taxation is that the shares have been held for at least
5 years and that the employment relationship has lasted for at least 3 years at the time of
termination.

United Kingdom — The Enterprise Management Incentives (EMI) have been in place in the
UK since as early as 2000 (with an update in the 2012 Budget). They aim to help start-ups
attract and retain skilled employees in the long term. The program applies to companies with
a maximum gross asset value of GBP 30 million and fewer than 250 full-time employees. The
value of stock options per employee cannot exceed GBP 250,000, and per company, it cannot
exceed GBP 3 million. Both employers and employees are exempt from income tax and social
security contributions when issuing and exercising options. Capital gains tax is only
applicable when the shares are sold.

Although some regulations, such as those in the Netherlands, have been taken back and
replaced by general rules pertaining to all SMEs, they generally go beyond the conditions
prevailing in most EU Member States. All promotion models share the common feature of
providing tax relief for employee stock option plans. Typically, this involves a reduction or
exemption of taxation at the time of issuance and exercise of the options. Employees are then
only subject to capital gains tax when selling their shares. Such a fundamental model, as
introduced in various forms in the aforementioned countries, could potentially serve as a
blueprint for similar promotion programs in other EU Member States.

4. Extending preferential rules to all SMEs including social enterprises

Incentivising ESO in SMEs should not be restricted to start-ups. SMEs are the engine of the
European economy and particularly those from the social economy — as illustrated by the
COVID-19 pandemic — have shown their crucial function for the resilience of our societies.
The European Commission launched the Social Business Initiative (SBI) in 2011 (COM (2011)
682 final) and even included social enterprises in the Start-up and Scale-up initiative in 2016
(COM (2016) 733 final; 3.5 Social economy and social enterprises), acknowledgmg the “lack of
recognition and understanding of their economic potential”. In view of their potential to
address societal challenges and contribute to sustainable economic growth, many other
measures to support social enterprises have followed. These initiatives pertain not only to
issues specific to the social economy but also embrace entrepreneurial topics common to all
enterprises and in particular to those of small or medium size, for e.g. retention of key staff,
motivation or business successions (EaSI, 2022). And indeed, the potential of employee
buyouts offering continuation perspective for SMEs owners looking for successors was
highlighted in the 2022 EC report “Transition Pathway for Proximity and Social Economy”
(European Commission, 2022, pp. 12, 18), calling for the implementation of ESOPs.
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As the proposal for a European ESOP in the penultimate paper of this Special Issue
shows, there is no one-size-fits-all solution for ESO in SMEs, but a European approach needs
to be modular. ESO in SMEs under the ESOP concept — be it as a European business
succession vehicle or other objectives that involve employees to becoming co-owners — will
greatly benefit from extending the incentives discussed above generally to SMEs. In such a
way, it will be possible to adapt the ESOP solution, best practice for over 50 years now, to the
needs of the partners involved in the concrete setting while respecting national regulatory
frameworks and traditions. At the same time, as the Slovenian variant shows, this includes
the successful cooperative model and, illustrated by the Spanish Sociedades Laborales
concept (Lowitzsch et al. 2017), can even be applied in micro enterprises long deemed to be
unsuitable for ESO. Together with established concepts such as the French FCPE (fonds
commun de placement d’entreprise; an employee ownership mutual fund) or the British EOT
(employee ownership trust), in this way, ESOPs and ESOP-like schemes (for details, see the
penultimate paper of this Special Issue by Jens Lowitzsch, John D. Menke, Denis Suarsana,
Graeme Nuttall, Tej Gonza and Thibault Mirabel) can be applied across the whole economy
including the social economy.

But even if member states refrain from extending said incentives to broader strata of
enterprises, fearing foregone tax revenues, there are simple and basic measures that could be
taken as a first step. In this context, Italy and France are worth mentioning again, since part
of the reforms implemented there did not specifically target the start-up segment but
generally aimed to facilitate business transactions for SMEs (and thereby also employee
ownership) and can be considered best practices for the whole enterprise segment.

Ttaly — With effect from January 1, 2019, the 2018 Budget Law abolished the requirement
for notarial certification for the liquidation and transfer of shares in limited liability
companies [Societa a Responsabilita Limitata (S.r.1.)] (Budget Act, 2018). Instead, the relevant
documents now only need to be submitted to the competent registry office by a person
registered in the auditors and accountants’ registers. This person, instead of a notary, now
verifies compliance with the legally prescribed conditions, including (1) the identity of the
parties involved in the transaction and their legal capacity; (2) the marital property regime, if
applicable; (3) actual ownership of the shares and (4) any conflicting restrictions in the
company’s articles of association. Compared to the traditional notarial certification, the
procedure is now less costly and significantly faster: the transfer of shares only requires one
working day from the date when all digital signatures on the document are available; the
transfer becomes effective on the same day it is signed and registered by the accountant. The
document must then be registered with the tax authorities by the authorised accountant
within 20 days after the digital signatures and timestamps are affixed.

France — In this context, it is worth also mentioning the French “Société par actions
simplifiée” (SAS), which has allowed for easier transfer of shares without the need for a
notarial certification since 1994, in contrast to the traditional limited liability company (Law
No. 84-1 of 3 January 1994). Sales of SAS shares are recorded by a simple transfer from one
account to another and are subject to a 0.1% registration fee. Furthermore, the SAS’s low
threshold of two founders with a minimum capital of EUR 1 and its flexibility in allowing
founders to define the company’s governance rules and its possibility to issue bonds,
securities of different classes to restricted circles of investors and warrants for business
creators including ESO schemes (BSCPEs) make it a springboard closely held limited
liability company (LLC) for start-ups and growth companies. The SAS is, however, a specific
sub-type of corporation —and thus, its applicability is less broad compared to Italy; a similar
concept exists in Luxembourg.

The abolition of the requirement for notarial certification for the transfer of S.r.l. shares in
Italy facilitated employee participation programs in these unlisted corporations. This
simplification, as the introduction of a new corporate form like the French SAS, should serve



as a model for reform in other countries. For instance, in the Netherlands, specific incentives
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for start-ups have been replaced by general rules pertaining to all SMEs, illustrating this Participation and

approach.

5. Summary and outlook

ESO has significant potential for start-ups in the competition for highly qualified
professionals. In recent years, as many as 12 EU Member States have introduced
corresponding tax incentives. However, it remains to be seen to what extent this momentum
will be extended to all SMEs including the social economy and/or transferred to other EU
Member States. European start-up entrepreneurs and investors increased the pressure on
national and European policies, while the Social Economy Action Plan (European
Commission, 2021) gave important impulses.

Concern was expressed that only a limited group of enterprises in the SME segment
benefit from the specific rules for start-ups (see also the first article of this Special Issue by
Jens Lowitzsch and Jasper Liike). Criticism was formulated against the fact that this business
segment, particularly in the digital sector, creates little employment overall and that the
perspective of such participation models in the light of the “exit perspective” is not
sustainable. This raises not only arguments of distributive justice concerning the promotion
of share ownership in the overall economy but also questions of sustainable development and
continuity of ownership. For the majority of (successful) start-ups, the goal is the founders’
exit through a rapid IPO (Pisoni and Onetti, 2018). The objectives pursued by ESO in
traditional SME concepts (see Tables 1 and 2 of the sixth article of this Special Issue by Jens
Low1tzsch) such as fostermg employee loyalty, forming an owner group in solidarity with
the main owners or ensuring business succession, can only be effective to a limited extent in
this context. At the same time, they apply equally to SMEs from the sector of the social
economy, which in times of crises was recognised as crucial to increasing the resilience of our
societies. Therefore, this sector not only needs targeted support but should be supported by
tailored employee financial participation (EFP) schemes providing motivation, appropriate
compensation and opportunities for business succession for its employees.

However, there are also areas of overlap between start-ups and SMEs, particularly
regarding the limited transferability of privately held limited liability companies’ shares due
to the costs associated with notarial certification (see Tables 1 and 2 of the sixth article of this
Special Issue by Jens Lowitzsch). For this reason, the introduction of an exception to notarial
certification, as done in Italy or France, would be an important step. Legislators in other EU
Member States would not have to go as far as Italy and completely abolish notarial
certification for the transfer of privately held limited liability companies’ shares. The
exception could (1) remain specifically limited to the transfer of shares within an SME or (2)
restrict notarial certification in standardised SME models to the identity of the seller and
buyer. Both options would still drastically reduce transaction costs. In the second case, the
fees based on the value of the shares in notarial certification would no longer apply even to
the contract. This way, a solution could be found for the standardised transfer of shares
within an SME program that effectively increases the transferability of employee shares at
low costs while preserving the purpose of notarial certification. Such a solution would also be
an incentive for start-ups to offer real share ownership instead of phantom stocks (atypical
profit-sharing, see above), especially since they could then benefit from existing tax
incentives and potentially utilise deferred taxation through the construction of intermediate
companies.
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Notes

1. https://single-market-economy.ec.europa.eu/sectors/proximity-and-social-economy/social-
economy-eu/social-enterprises_en.

2. “Over the next twelve months, Europe’s start-ups will need to hire more than 100,000 employees.
Add to that the number of employees that start-ups yet to be born will need to get their ideas off the
ground. [...] stock options reward employees for taking the risk of joining a young, unproven
business, and give them a real stake in their company’s future success. Stock options are one of the
main levers that start-ups use to recruit the talent they need; these companies simply can’t afford to
pay the higher wages of more established businesses. But policies that currently govern employee
ownership across Europe are often archaic and highly ineffective. Some are so punishing that they
put our start-ups at a major disadvantage to their peers in Silicon Valley and elsewhere[. . .]. If we
fail to take action, we could see a brain drain of Europe’s best and brightest, leading to fewer jobs
created and slower growth” (Open letter, 2019).
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